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§648.56

as a final rule, the Council must con-
sider at least the following factors and
provide support and analysis for each
factor considered:

(1) Whether the availability of data
on which the recommended manage-
ment measures are based allows for
adequate time to publish a proposed
rule, and whether regulations have to
be in place for an entire harvest/fishing
season;

(2) Whether there has been adequate
notice and opportunity for participa-
tion by the public and members of the
affected industry, consistent with the
Administrative Procedure Act, in the
development of the Council’s rec-
ommended management measures;

(3) Whether there is an immediate
need to protect the resource or to im-
pose management measures to resolve
gear conflicts; and

(4) Whether there will be a con-
tinuing evaluation of management
measures adopted following their pro-
mulgation as a final rule.

(j) If the Council’s recommendation
includes adjustments or additions to
management measures, and if, after re-
viewing the Council’s recommendation
and supporting information:

(1) The Regional Administrator ap-
proves the Council’s recommended
management measures, the Secretary
may, for good cause found pursuant to
the Administrative Procedure Act,
waive the requirement for a proposed
rule and opportunity for public com-
ment in the FEDERAL REGISTER. The
Secretary, in doing so, shall publish
only the final rule. Submission of a
recommendation by the Council for a
final rule does not affect the Sec-
retary’s responsibility to comply with
the Administrative Procedure Act; or

(2) The Regional Administrator ap-
proves the Council’s recommendation
and determines that the recommended
management measures should be pub-
lished first as a proposed rule, the ac-
tion shall be published as a proposed
rule in the FEDERAL REGISTER. After
additional public comment, if the Re-
gional Administrator concurs with the
Council recommendation, the action
shall be published as a final rule in the
FEDERAL REGISTER; or

(3) The Regional Administrator does
not concur, the Council shall be noti-

50 CFR Ch. VI (10-1-11 Edition)

fied, in writing, of the reasons for the
non-concurrence.

(k) Nothing in this section is meant
to derogate from the authority of the
Secretary to take emergency action
under section 305(c) of the Magnuson-
Stevens Act.

[76 FR 43766, July 21, 2011]

§648.56 Scallop research.

(a) At least biennially, in association
with the biennial framework process,
the Council and NMFS shall prepare
and issue an announcement of Federal
Funding Opportunity (FFO) that iden-
tifies research priorities for projects to
be conducted by vessels using research
set-aside as specified in paragraph (d)
of this section and §648.60(e), provides
requirements and instructions for ap-
plying for funding of a proposed RSA
project, and specifies the date by which
applications must be received. The
FFO shall be published as soon as pos-
sible by NMFS and shall provide the
opportunity for applicants to apply for
projects to be awarded for 1 or 2 years
by allowing applicants to apply for
RSA funding for the first year, second
year, or both.

(b) Proposals submitted in response
to the FFO must include the following
information, as well as any other spe-
cific information required within the
FFO: A project summary that includes
the project goals and objectives, the re-
lationship of the proposed research to
scallop research priorities and/or man-
agement needs, project design, partici-
pants other than the applicant, funding
needs, breakdown of costs, and the ves-
sel(s) for which authorization is re-
quested to conduct research activities.

(c) NOAA shall make the final deter-
mination as to what proposals are ap-
proved and which vessels are author-
ized to take scallops in excess of pos-
session limits, or take additional trips
into Open or Access Areas. NMFS shall
provide authorization of such activities
to specific vessels by letter of acknowl-
edgement, letter of authorization, or
Exempted Fishing Permit issued by the
Regional Administrator, which must be
kept on board the vessel.

(d) Available RSA allocation shall be
1.25 million 1b (667 mt) annually, which
shall be deducted from the ABC/ACL
specified in §648.53(a) prior to setting
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ACLs for the limited access and LAGC
fleets, as specified in §648.53(a)(3)(1) and
(a)(4)(i), respectively. Approved RSA
projects shall be allocated an amount
of scallop pounds that can be harvested
in open areas and available access
areas. The specific access areas that
are open to RSA harvest shall be speci-
fied through the framework process
and identified in §648.60(e)(1). In a year
in which a framework adjustment is
under review by the Council and/or
NMFS, NMFS shall make RSA awards
prior to approval of the framework, if
practicable, based on total scallop
pounds needed to fund each research
project. Recipients may begin com-
pensation fishing in open areas prior to
approval of the framework, or wait
until NMFS approval of the framework
to begin compensation fishing within
approved access areas.

(e) If all RSA TAC is not allocated in
a fishing year, and proceeds from com-
pensation fishing for approved projects
fall short of funds needed to cover a
project’s budget due to a lower-than-
expected scallop price, unused RSA al-
location can be provided to that year’s
awarded projects to compensate for the
funding shortfall, or to expand a
project, rather than having that RSA
go unused. NMFS shall identify the
process for the reallocation of avail-
able RSA pounds as part of the FFO for
the RSA program. The FFO shall speci-
fy the conditions under which a project
that has been awarded RSA could be
provided additional RSA pounds as sup-
plemental compensation to account for
lower-than-expected scallop price or
for expansion of the project, timing of
reallocation, and information submis-
sion requirements.

(f) If all RSA pounds awarded to a
project cannot be harvested during the
applicable fishing year, RSA TAC
awarded to that project may be har-
vested through May 31 of the fishing
year subsequent to the fishing year in
which the set-aside is awarded.

(g) Vessels conducting research under
an approved RSA project may be ex-
empt from crew restrictions specified
in §648.51, seasonal closures of access
areas specified in §648.59, and the re-
striction on fishing in only one access
area during a trip specified in
§648.60(a)(4). The RSA project proposal

§648.58

must list which of these measures for
which an exemption is required. An ex-
emption shall be provided by Letter of
Authorization issued by the Regional
Administrator. RSA compensation
fishing trips and combined compensa-
tion and research trips are not eligible
for these exemptions.

(h) Upon completion of scallop re-
search projects approved pursuant to
this section and the applicable NOAA
grants review process, researchers
must provide the Council and NMFS
with a report of research findings,
which must include at least the fol-
lowing: A detailed description of meth-
ods of data collection and analysis; a
discussion of results and any relevant
conclusions presented in a format that
is understandable to a non-technical
audience; and a detailed final account-
ing of all funds used to conduct the sea
scallop research.

[76 FR 43769, July 21, 2011]

§648.57 Sea scallop area rotation pro-
gram.

An area rotation program is estab-
lished for the scallop fishery, which
may include areas closed to scallop
fishing defined in §648.58, and/or Sea
Scallop Access Areas defined in §648.59,
subject to the Sea Scallop Area Access
program requirements specified in
§648.60. Areas not defined as Rotational
Closed Areas, Sea Scallop Access
Areas, EFH Closed Areas, or areas
closed to scallop fishing under other
FMPs, are open to scallop fishing as
governed by the other management
measures and restrictions in this part.
The Council’s development of area ro-
tation programs is subject to the
framework adjustment process speci-
fied in §648.55, including the Area Rota-
tion Program factors included in
§648.55(a). The percentage of the total
allowable catch for each Sea Scallop
Access Area that is allocated to lim-
ited access scallop vessels and limited
access general category scallop vessels
shall be specified in §648.59 through the
framework adjustment process speci-
fied in §648.55.

[73 FR 20129, Apr. 14, 2008]

§648.58 Rotational Closed Areas.
(a)-(b) [Reserved]
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